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A
fter discussing the 
advantages of entrust-
ing some judicial duties 
to the justices of the 
peace in our previous 
article on a proposed 
reform of Hong Kong’s 

justice of the peace system after the Brit-
ish model, we hope this article can act as 
a strong closer to remind our readers that 
lay magistrates have played an indispens-
able role in reducing the heavy workload 
of professional magistrates in England and 
Wales. The administrative costs can also 
be reduced because JPs are volunteers. 
Besides, JPs represent di� erent shades of 
opinion and may be perceived as more 
objective in dispensing justice acceptable 
to the public. The proposed reform has 
to concern itself as much with the urgent 
need to reduce the workload of the magis-
trates as with the unswerving commitment 
of the judiciary to the e� ective administra-
tion of justice in Hong Kong. Therefore, we 
will also discuss the support and appeal/
review mechanisms which can guard 
against any miscarriage of justice in the 
reformed magistrates’ courts.

Topping the list of the reform agenda 
is the delineation of the jurisdiction of 
the reformed magistrates’ courts sta� ed 
mainly by lay magistrates. A study of the 
jurisdiction of the magistrates’ courts in 
England and Wales can give us a lead. 
These magistrates deal mainly with minor 
criminal o� enses (fi nes or imprisonment 
of up to six months for a single o� ense or 
12 months for consecutive sentences, or 
both) and they handle over 95 percent of 
the criminal cases in England and Wales. 
They have a civil jurisdiction, such as a 
family jurisdiction or appeals against 
government departments. They also act in 
licensing matters only as an appeal court 
from the decisions of the local authority. 
In addition, magistrates are responsible 
for handling committal proceedings to the 
Crown Court. Professional magistrates, 
who are known as district judges in Eng-
land and Wales, also hear cases alone in 
the magistrates’ courts.

Aware of the fact that the jurisdictional 
powers of the magistrates’ courts are set 
out in the Magistrates Ordinance (MO), 
we need to amend the relevant provi-
sions of the MO to get the reforms o�  
the ground. Under Sections 92 and 92A 
of the MO, a permanent magistrate may 
impose up to two years’ imprisonment and 
a HK$100,000 ($12,900) fi ne for a single 
o� ense. The magistrate may impose up to 
three years’ imprisonment for more than 
one o� ense where the sentences are to run 
consecutively, in whole or in part. Under 
Section 91 of the MO, a special magistrate 
is limited to sentencing of six months’ 

imprisonment for one o� ense and a fi ne 
of HK$50,000. Under Section 57 of the 
MO, the magistrate may impose up to 12 
months’ imprisonment when sentencing 
an o� ender for more than one o� ense. At 
a glance, both special magistrates and lay 
magistrates in England and Wales share 
similar jurisdictional powers.

Note should be taken of the roles played 
by professional magistrates in England 
and Wales in dealing with legally complex 
and more serious cases. Without doubt, the 
interests of justice require us to retain pro-
fessional magistrates in the reformed mag-
istrates’ courts. While professional magis-
trates are indispensable to the administra-
tion of justice in magistrates’ courts, we 
need to study in considerable detail and 
engage in consultation to see whether 
special magistrates shall be retained to 
support the lay magistrates. The reason for 
caution is that the roles of JPs and special 
magistrates may overlap in the reformed 
magistrates’ courts in Hong Kong.

A proposed list of o� enses which fall 
into the jurisdiction of the reformed magis-
trates’ courts includes: misdemeanor cases; 
insulting o�  cials on duty and in execution 
of duty; tickets issued for fi xed penalty 
fi nes by the authorities; loitering; causing 
public nuisance within one’s own residen-
tial area; parental issue, e.g., ill-treatment 
of children; taking preventive measures to 
adjudicate matrimonial disputes in order 
to stop them from escalating into domestic 
violence; pet fouling and pet abuse; and 
bullying in schools.

The Justices of the Peace Ordinance 
should be amended to provide JPs with 
statutory powers to handle the above 
o� enses referred to them either by the po-
lice or the Department of Justice.

Some may view with misgivings the 
prospect of an unfair trial by an incompe-
tent JP in the reformed magistrates’ courts. 
Worries will evaporate if we take a leaf 
from the book of the support mechanism 
provided by British magistrates’ courts. 
First of all, basic legal training is provided 
for lay magistrates. Since magistrates’ 
courts in England and Wales are usually 

made up of three lay persons (one chair-
man and two wingers) and the lay magis-
trates are expected to serve for a fi ve-year 
term, the training expenses are quite high. 
We may drastically reduce the training 
expenses if the chairman of the panel pos-
sesses basic legal training in criminal law.

Secondly, a bench of lay magistrates is 
legally advised by a salaried court clerk 
who is legally qualifi ed and guides the JPs 
on matters of law, sentencing and proce-
dures. The advice is necessity-based so as 
to ensure that lay magistrates are always 
properly advised. It is to the credit of this 
system that clerks can, as in R v Uxbridge 
Justices, ex parte Smith (1985) Crim LR 
670, act on their own initiative to o� er 
advice to lay magistrates and may leave 
the court to give it to the lay magistrates 
after they have retired to consider their 
decisions. Nevertheless, the lay magistrates 
are independent of the clerks. At no time 
and under no circumstances should clerks 
be allowed to instruct the lay magistrates 
what decisions to make on any point. Also, 
clerks should not give any judgment on 
matters of fact.

The unknown risks of an unfair trial 
by lay magistrates should be weighed 
against the proven benefi ts provided by 
the existing appeal/review mechanism in 
magistrates’ courts. Under Section 104 of 
the MO, a magistrate may review his own 
decision upon application by either the 
prosecution or the defendant, or upon the 
magistrate’s own initiative. Under Sections 
105 and 113 of the MO, decisions of magis-
trates’ courts can also be appealed to the 
Court of First Instance. The appeal will be 
heard by a professional judge.

Finally, the reform proposal may spark 
a surge of concerns about the problems of 
spatial constraints brought about by an 
increasing number of lay magistrates. It is 
interesting to note that the MO does not 
create a court as such, but simply provides 
for the appointment of magistrates. Thus, 
the power of magistrates need not be 
exercised in a court. Apart from conduct-
ing proceedings in magistrates’ courts, lay 
magistrates may handle small matters, 
such as tickets issued for fi xed penalty 
fi nes, at district o�  ces. Perhaps the pro-
bono lawyers’ program may play a role 
in assisting the defendants in these small 
o� enses. What matters above all else is the 
need to convince our JPs that they can play 
an indispensable role in administering jus-
tice and reducing the workload of profes-
sional magistrates. With these new judicial 
duties in mind, JPs should be reminded 
that high standards of personal conduct 
are expected of them.

The views do not necessarily refl ect those 
of China Daily.
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JPs could greatly reduce
HK magistrates’ workload 

W ith the passing of yet anoth-
er year, the oft-repeated 
concern that the Chinese-
language support to Hong 

Kong’s educationally marginalized 
non-Chinese-speaking (NCS) children is 
anemic has yet again been highlighted, 
most recently by the Audit Commission 
in its report dated March 31. The Audit 
Commission must be commended for its 
clinical forthrightness in publishing this 
damning indictment of the callous and 
casual attitude of the concerned educa-
tional institutions and educators toward 
educating Hong Kong’s NCS children.

First — the good news. The total num-
ber of NCS students attending kindergar-
tens under the Pre-primary Education 
Voucher Scheme (aka the kindergarten 
education scheme), public sector primary 
schools, secondary schools and special 
schools, and Direct Subsidy Scheme 
schools, increased 12.6 percent to 25,929. 
The number of NCS students as a per-
centage of all students increased to 3.4 
percent from 3.0 percent. In the period 
from 2015-16 to 2019-20, the Education 
Bureau handsomely increased its invest-
ment in education support measures for 
NCS students by a whopping 87 percent 
to HK$456.3 million ($58.8 million) from 
HK$244.5 million.

And then for the inconvenient truths 
and the harsh ground realities of the 
report, which make for some very heart-
breaking reading.

Of the 152 kindergartens receiving 
the NCS grant, 39 percent submitted 
their school plans late (with delays of 
more than one month) and 48 percent 
submitted their school reports late (with 
delays of more than one month); and of 
the 266 primary, secondary and special 
schools receiving the grant ranging from 
HK$650,000 to HK$1.5 million, 63 per-
cent submitted their school plans late 
(including 26 schools with delays of more 
than one month) and 66 percent submit-
ted their school reports late (including 
40 schools with delays of more than one 
month). One fi nds it hard to comprehend 
the justifi cation (if any) of such a lacka-
daisical attitude by these errant schools 
who benefi t so immensely from the lar-
gesse of the EDB.

There has been a decrease in the 
number of schools nominating NCS stu-
dents and the number of NCS students 
nominated for the Student Support Pro-
gramme for NCS Students. In the period 
from 2015-16 to 2019-20, the number 
of schools nominating NCS students to 
enroll in the program decreased by 38 
percent to 80 and the number of NCS 
students nominated decreased by 22 
percent to 757. This is a clear aberration 
and mismatch to the fact that the over-
all mass of NCS students, and the NCS 
population as a whole, too, is growing 
exponentially. How and why is this hap-
pening and being allowed to happen? 
And while the EDB’s funding has contin-
ued to increase handsomely, why is the 
footprint impacting a lesser number of 
students?

Regarding the Summer Bridging 
Programme, the report states that from 
2013 to 2019, although the number of 
NCS students eligible to participate in 
the program increased by 1,226 (22 per-
cent) from 5,602 to 6,828, conversely, the 
number of NCS students participating 
in the program decreased by 590 (34 
percent) from 1,730 to 1,140; and the par-
ticipation rate (i.e., the number of NCS 
students participating in the program as 
a percentage of the number of eligible 
students) was low and decreased con-
tinuously from 31 percent to 17 percent. 
Again, in light of the steadily increasing 
population of this children community 
and the EDB funding, this makes no 
mathematical sense at all!

In 2019-20, there were 988 primary, 
secondary and special schools (with or 
without NCS students), and 13,794 teach-
ers teaching Chinese language at these 
schools. The Audit Commission analyzed 
the hours of training provided by the 
EDB to these teachers in the period from 
2014-15 to 2019-20 on teaching NCS 
students Chinese as a second language. 
The commission found that of the 988 
schools, 252 (26 percent) did not have 
teachers who had attended the EDB’s 
training during the period. Of the 252 
schools, 157 (62 percent) had NCS stu-
dents. The total number of NCS students 
in the 157 schools each year during the 
period ranged from 231 to 277. Of the 
13,794 teachers teaching Chinese lan-
guage in the 988 schools, 9,986 (72 per-
cent) did not attend the EDB’s training 
during the period. Among the remaining 

3,808 teachers who attended the train-
ing, the number of training hours attend-
ed by many of them was on the low side. 
For instance, 1,744 (46 percent) of the 
3,808 teachers attended training for fi ve 
hours or less. Not only were the schools 
availing of handsome funding from the 
EDB, but their teachers were also being 
provided with training opportunities to 
better educate NCS children, and yet they 
wilfully chose to not avail of these oppor-
tunities.

That all of this leads to a certain seg-
ment of Hong Kong residents continuing 
to be uneducated or undereducated and 
thus unemployed or underemployed, 
and that it severely cripples their e� orts 
to break away from the vicious cycle of 
intergenerational poverty, is a well-docu-
mented fact.

The report has constructively recom-
mended that the EDB should encourage 
schools to make good use of the NCS 
grant, conduct timely supervision of such 
benefi ciary schools, encourage schools to 
critically review their development needs 
and make good use of school-based sup-
port services. All extremely fair points, 
but these throw up more questions than 
provide answers.

Why do the schools and their well-paid 
professionals require such microman-
agement by the EDB? Do they not feel 
self-motivated and morally obliged to 
hold themselves to the highest level of 
professional ethics and accountability? 
Do they not feel bound by their duties to 
be conscientious educators who must be 
absolutely committed to the academic 
well-being of Hong Kong’s children and 
to helping nurture them into maturing 
productive citizens with the potential 
to be leaders in their chosen fi elds, even 
becoming apart of the civil service? Do 
the responsible stakeholders still not 
believe that it is high time that the narra-
tive of blaming the victim be changed?

The years of the carefully scripted 
myths as to how NCS children are unable 
to cope with Chinese-language learning 
and as to why the EDB must continue 
to keep increasing special funding to 
schools to teach Chinese as a second 
language, via an easier curriculum and so 
on and so forth, be it due to the irrespon-
sible musings of various commentators 
and/or reluctant educators, must come 
to an end. In all of this unfortunate mis-
leading rhetoric, generation after genera-
tion of the socioeconomically challenged 
NCS children have continued to be edu-
cationally marginalized.

Such an unfair narrative merely serves 
to undermine Hong Kong’s children 
and restricts them from blossoming and 
achieving their full potential. This also 
indirectly impacts Hong Kong as a whole 
due to their reduced economic contribu-
tions. Overzealous and less-informed 
commentators and infl uencers must 
behave more responsibly and desist from 
shortchanging the young ones by harping 
on how they cannot cope and why they 
require a dumbed-down alternate cur-
riculum which will guarantee their fail-
ure to achieve full Chinese literacy. This 
merely exacerbates their marginalization 
by bringing unwarranted disrepute to 
their educational prowess and untapped 
potential. To make the children feel equal 
and included, it would augur well for the 
empowered stakeholders to avoid the 
needless, divisive, “special” treatment tag 
of creating a di� erent, easier, second-lan-
guage curriculum. A child does not know 
or identify with being an NCS student. 
It is us adults who feed such narratives 
into their psyche and persona. Such an 
approach leads to anything but genuine 
integration in our society. It is hoped that 
the educators take full accountability of 
the responsibility bestowed upon them, 
make the best use of the ample resources 
now available, and ensure equal educa-
tion for all. The entire community stands 
to gain from it.

The views do not necessarily refl ect those 
of China Daily. 
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Strong support

Local residents rally outside the Central Government Complex on Thursday with a banner and signs that say “Support 
improvement of Hong Kong’s electoral system; have patriots govern Hong Kong and safeguard ‘one country, two systems’ 
to ensure stability and prosperity”. EDMOND TANG /CHINA DAILY


